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1 Purpose of the report

1.1      To invite the Committee to recommend the following:

a) To delegate to another local authority, to be selected by the Head of Legal 
Governance and Reform, the function of considering and determining the two  
current applications and responding to any legal challenge arising from that 
determination; and

b) To authorise the payment of such costs incurred by that authority in 
discharging the delegated function

2 Recommendations

2.1     To add an additional element of independence and impartiality to the statutory 
process by delegating the function of considering and determining the two current 
applications and responding to any legal challenge arising from that determination and 
to authorise the payment of such costs 

3 Background

3.1      The Council as the Registration Authority for common land in the Borough of 
Rochdale has received two applications to register land, both of which areas of 
land are in Council Ownership, as a town or village green. To add an additional 
element of independence and impartiality to the statutory process, the 
Committee is asked to consider the delegation to another local authority of the 
Registration Authority function of considering and determining the present 
applications

3.2 The Council is the Registration Authority for the purposes of the Commons 
Registration Act 1965. A Registration Authority is responsible for maintaining 
the registers for public inspection and for processing and determining 
applications for the registration of local land as common land or as a town or 
village green.  This Act imposed a duty on the Council to consider all 



applications to register land as a town or village green within the Borough. The 
procedure for registration was laid down in the Commons Registration (New 
Land) Regulations 1969. The Commons Act 2006 subsequently replaced the 
Commons Registration Act 1965. The Commons Act requires Registration 
Authorities to determine town and village green applications, but no special 
provisions have been included in the legislation for Registration Authorities to 
deal with applications relating to their own land. It seems therefore that 
Parliament has decided that no alternative arrangements  are required in such 
cases, leaving the handling of such matters to the integrity of the individual 
Registration Authorities.

3.3 Members will be familiar with the principle that justice must not only be done 
but must be seen to be done--a principal reflected in the Human Rights Act 
1998 which requires that “In determining of his civil rights everyone is entitled 
to a fair and public hearing within a reasonable time by an independent and 
impartial tribunal established by law”. A procedure which requires a party to act 
as judge in their own cause could offend human rights principles and attract a 
legal challenge .The 2006  regulations which the Council must follow in dealing 
with town green applications do not offer a mechanism for addressing that 
issue. However, section 101 of the Local Government Act 1972 authorises a 
local authority to arrange for the discharge of any of their functions by another 
local authority. If the Council were to arrange for the current applications to be 
considered and determined by another local authority, that would introduce into 
the procedure an element of independence and impartiality which it might 
otherwise be said to lack. 

The Council would, of course, be required to meet the costs incurred by the 
other authority in discharging the delegated function.
Whilst there are of course financial implications to the Council where Council 
owned land is involved, provided they are not excessive and deemed 
reasonable for the complexity of the case, they are both justified and 
proportionate to the risks set out in this report and ultimately in the best 
interests of the public, the democratic process and the Council, financially, 
reputationally and professionally.

3.4 It is all the more important therefore that where the Registration Authority is 
both the Landowner and sitting in a quasi-judicial capacity to determine an 
application the potential for bias to arise which may either jeopardise the right 
to a fair hearing (or be seen to), or put the Council at increased risk of 
challenge is recognised and addressed.

3.5 Despite the introduction of the Commons Act 2006, the 1969 Regulations 
continue to be the method by which applications to register a town or village 
green are processed.

3.6 Under the Regulations, an application is made on the prescribed form and must 
be accompanied by a statutory declaration. The Council, once it is satisfied the 
application is in order, that is, that its duly made, is under a duty to advertise it 
in the local newspaper and notify the landowner (if known) and any person 
known to have an interest in the land. A period of six weeks is allowed for 
objections to be lodged. If any objections are received, the applicant is given 
the opportunity to comment on them. At the end of the consultation process, 
the evidence submitted for and against the application has to be considered 
and a decision taken on whether the application satisfies the statutory 
requirements for registration.



3.7 The statutory requirements for registration are (in summary) that a significant 
number of the inhabitants of any locality, or of any neighbourhood within a 
locality, have indulged as of right in lawful sports and pastimes on the land for 
at least 20 years. The applicant must satisfy the Registration Authority that the 
statutory requirements are met in their entirety. If not, the application will fail. 
Applications will be determined on issues of fact, and sometimes potentially 
quite complex legal points.

3.8 The consequence of registration as a town or village green is that land can be 
used for recreational use and nothing should be done which will interfere with 
these activities. Registration can therefore be destructive of the value of land to 
its owner, as the owner is severely restricted in what future use can be made of 
the land, with limited legal redress. For this reason, applications to register land 
as town or village green are often opposed by the landowner. Iti s therefore 
very important for the Commons Registration Authority to make its decision 
properly and judiciously to ensure it comes to the correct decision properly 
directed in law. This will also ensure that neither party can successfully 
challenge its decision, either in law or on the facts.   

3.9 The first application is dated 9 October 2015 (having been originally submitted 
on 22 March 2015) for the registration of land at Cut Lane Norden Rochdale as 
a Town or Village Green has been received from Friends of Heritage Green of 
24 Shearing Avenue, Norden, Rochdale.

3.10 In accordance with the relevant statutory provisions, the application has been 
allotted the number VG01/15 and has been advertised. No objections have 
been received.  Arrangements now need to be made for the determination of 
the application.

3.11 The second application is dated 5 May 2015 for the registration of land at Swift 
Road Bamford Rochdale as a Town or Village Green has been received from 
Janice Arden of 19 Swift Road Bamford Rochdale.

3.12 In accordance with the relevant statutory provisions, the application has been 
allotted the number VG02/15 and has been advertised. One objection has 
subsequently been received, and the applicants’ comments on the objection 
have been obtained.  Arrangements now need to be made for the 
determination of the application.

Alternatives considered

3.         A practice has been developing amongst local authorities across the country 
where they appoint an independent expert (often a Barrister) who conducts a 
non-statutory public inquiry along the lines of a planning inquiry.

           The Council has received legal advice advising that there is presently a risk that 
a Commons Registration Authority cannot escape the problem of conflict of 
interest by appointing counsel to hold a non-statutory inquiry. 

           

4 Financial Implications

4.1 The Council will be required to meet the costs incurred by the other local 
authority in discharging the delegated function, which may include use of 
Counsel. Such costs are likely to be in the order of £10000.00.



5 Legal Implications

5.1 The role of the registration authority and the definition of ‘town green’ are set 
out in the Commons Registration Act 1965.

5.2 Section 101 of the Local Government Act 1972 authorises a local authority to 
arrange for the discharge of any of their functions by another local authority.

5.3 The use of an alternative Registration Authority would add an additional 
element of independence and impartiality and reduce the risk of legal 
challenge.

5.4      There is no real downside to such a delegation whereas it could be costly for a 
Commons Registration Authority to face a judicial review application on the 
ground of procedural impropriety.

6 Personnel Implications

6.1 There are no personnel implications

7 Corporate Priorities

7.1 N/A

8. Risk Assessment Implications 

8.1 There is particular merit in this approach where the Council is not only required to 
act as Registration Authority but is also landowner, as it removes any perception of 
adverse conflict of interests, predetermination or bias, particularly where the Council 
as landowner is objecting to the application, by allowing the case for and against the 
applications to be tested before an independent local authority and professionally 
qualified inspectors knowledgeable in this area of law.

9. Equalities Impacts

9.1 Workforce Equality Impacts Assessment

There are no (significant) workforce equality issues arising from this report.

9.2 Equality/Community Impact Assessments

There are no (significant) equality/community issues arising from this report.
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